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On Sept. 19, 1995, Ps filed a request for
abatenent of interest wwth R for the taxable year 1990.
On Mar. 8, 1996, R notified Ps that their request for
abatenment of interest was denied. On Jan. 16, 1998, Ps
resubmtted to R a request for abatenent of interest
for the taxable year 1990, presenting the sanme claim
and basis for relief as their original request. On
Apr. 1, 1998, R inforned Ps that R had "rejected" Ps'
attenpt to resubmt their request for abatenent of
interest on the ground that R had consi dered and deni ed
the request on Mar. 8, 1996. On Sept. 24, 1998, Ps
filed a petition with the Court seeking a review of R s
deni al of their request for abatenent of interest
pursuant to sec. 6404(g) |I.R C. R noved to dism ss the
petition for lack of jurisdiction.

Hel d: The Court |acks jurisdiction under |I.R C
sec. 6404(g) to review a request for abatenent of
interest that was filed by the taxpayer and deni ed by



the Comm ssioner prior to the effective date of sec.
6404(g) I.R C. See Wite v. Conm ssioner, 109 T.C 96,
99 (1997). Held further: Because Ps' original request
for abatenent of interest for 1990 was filed and deni ed
prior to the effective date of sec. 6404(g) |I.R C., Ps'
resubm ssion of their request for abatenent of interest
on Jan. 16, 1998, does not provide a basis for Ps to

i nvoke the Court's jurisdiction pursuant to sec.

6404(g) |.R C.

Robert and Linda Yuen, pro sese.

Laurel M Robinson and Wendy Abkin, for respondent.

OPI NI ON

COHEN, Chief Judge: This case was assigned to Chief Special

Trial Judge Peter J. Panuthos pursuant to section 7443A(b)(4) and

Rul es 180, 181, and 183.%! The Court agrees with and adopts the

opi ni on of the Special Trial Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

PANUTHCS, Chief Special Trial Judge: This matter is before

the Court on respondent's Mdtion to Dism ss for Lack of
Jurisdiction. Respondent contends that the Court | acks
jurisdiction under section 6404(g) to consider the petition filed
in this case. As explained in greater detail below, we shall

grant respondent's notion.

1 Section references are to the Internal Revenue Code, as
anended. Rule references are to the Tax Court Rules of Practice
and Procedur e.



Backgr ound
On May 9, 1994, Robert and Linda Yuen (petitioners) filed a

petition for redetermnation with the Court (assigned docket No.
7495-94S) contesting a notice of deficiency that respondent had
i ssued to petitioners for 1990. On March 15, 1995, the Court
entered a stipulated decision in docket No. 7495-94S, which
stated that petitioners are liable for a deficiency in inconme tax
for 1990 in the anount of $6,821 and that petitioners are not
liable for the accuracy-related penalty under section 6662. The
stipul ated decision further stated that petitioners agreed to
wai ve the restrictions that normally would prohibit the
assessnment and collection of the deficiency and statutory
interest until the decision of the Tax Court was final.

On or about Septenber 19, 1995, petitioners filed with
respondent a Form 843, C aimfor Refund and Request for
Abat enent, requesting that respondent abate interest for the
t axabl e year 1990 in the anount of $2,453.69. Petitioners
asserted in their request that the "IRS had conceded its errors
during 1-18-95 neeting"” and that petitioners' liability for
interest for 1990 had been conprom sed as part of the
negotiations leading to the entry of the stipulated decision in
docket No. 7495-94S. Petitioners further asserted that
respondent had acknow edged that the stipulated decision in

docket No. 7495-94S represented a conprom se of petitioners’



entire tax liability for 1990 when respondent accepted
petitioners' paynent by check which contained the statenent
"conprom se settlenent in full".

On or about Cctober 23, 1995, respondent's QOgden Service
Center sent a letter to petitioners stating that petitioners
request for abatenment of interest for 1990 had been denied on the
ground that petitioners had failed to show that the interest
owi ng was attributable to an error or delay caused by an Internal
Revenue Service (I RS) enployee performng a mnisterial act. The
letter further stated that the decision entered in petitioners
Tax Court case indicated that statutory interest would be
assessed.

On or about Novenber 8, 1995, petitioners filed a protest of
the denial of their request for abatenent of interest with
respondent's Fresno Appeals O fice. Petitioners' protest
repeated the allegations contained in petitioners' Form 843 dated
Septenber 19, 1995. On March 8, 1996, the Fresno Appeals Ofice
i ssued a detailed, three-page letter denying petitioners
i nterest abatenent request in full. Appeals Oficer Paul Sivick
was |listed as the contact person in the March 8, 1996, letter.

On May 12, 1997, respondent received a second Form 843 from
petitioners dated May 8, 1995. (There is no explanation in the
record for the 2-year | apse between the date the Form 843 was

purportedly signed and the date that respondent received it.) An



i nternal docunent fromthe IRS dated July 29, 1997, indicates
that petitioners' interest abatenent claimhad previously been
filed and denied and that no further clains would be considered.
On August 27, 1997, petitioners wote to respondent seeking to
appeal the disallowance of their interest abatenent claim 1In a
response dated Decenber 10, 1997, John Taglianmento, Chief of the
Joi nt Conpliance Branch in Fresno, infornmed petitioners that
their request for abatenent of interest had been disall owed and
that petitioners would have to pay the interest and seek a refund
in the Federal District Court or the Court of Federal d ains.
However, a little nore than a week later, Jerry Li, an IRS
enpl oyee with the San Franci sco Appeals Ofice, wote to
petitioners in response to an earlier tel ephone call. M. Li
informed petitioners that their request for abatenent of interest
had been di sall owed by Appeals Oficer Sivick on March 8, 1996,
and that the Tax Court had jurisdiction to review such matters.
M. Li enclosed with his letter a sanple of a final determ nation
letter disallowi ng a request for abatenent of interest, inquired
whet her petitioners had received such a letter, and provided
petitioners with the Court's address so they could request a form
petition.

On January 27, 1998, respondent's Fresno Appeals Ofice

received a third Form 843 from petitioners dated January 16,
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1998. On April 1, 1998, Appeals Oficer Sivick wote a letter to
petitioners which states in pertinent part:

| have been told by ny National Ofice Liaison that |

amto reject your Form 843 Cl aimfor abatenent of

i nterest under Code Section 6404(e)(1). Back in 1996

considered a previous request for abatenent of interest

and | made the decision that no interest should be

abated. It is the Service's position that clains

denied prior to the enactnent of the provisions of the

Taxpayer's Bill of Rights 2 (July 30, 1996) will not be

given the opportunity to re-file their clains in an

attenpt to petition the United States Tax Court.

Therefore this letter does not qualify as a Final

Determ nation Letter as | amnerely notifying you that

your Form 843 is being rejected rather than denied

since you have already had the nerits of your case

consi dered under the provisions of lawin effect at the

time your claimwas considered.

Al'l of the Forns 843 that petitioners submtted to
respondent refer to the tax period as January 1 through Decenber
31, 1990. All of the Forns 843 present the sane claim that the
settl enment of docket no. 7495-94S, which concerned a deficiency
for the taxable year 1990, included a conprom se of all taxes and
interest. The Form 843 submitted on January 27, 1998, seeks an
abat ement of $3,051.90, in contrast to the original abatenent
request whi ch sought an abatenent of $2,453.69. W assune that
the difference is the continual accrual of interest during the
i nterveni ng peri od.

On Septenber 24, 1998, petitioners filed a petition in the

i nstant case seeking review of respondent's denial of their



request for abatenent of interest. At the tinme the petition was
filed, petitioners resided in San Francisco, California.

In response to the petition, respondent filed a Motion to
Dismss for Lack of Jurisdiction on the ground that petitioners'
request for abatenent of interest was filed and denied prior to
the effective date of section 6404(g). Petitioners filed an
objection to respondent’'s notion to dism ss asserting that their
petition is valid inasmuch as petitioners resubmtted their
request for abatenment of interest to respondent after the
effective date of section 6404(q9).

Di scussi on

The question presented is whether the Court has jurisdiction
pursuant to section 6404(g) to review respondent's rejection or
deni al of petitioners' request for abatenent of interest for
1990. The Tax Court is a court of limted jurisdiction, and we
may exercise our jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).

Section 6404(g), codified under section 302(a) of the
Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168, 110 Stat.
1452, 1457, provides in pertinent part as follows:

(g) Review of Denial of Request for Abatenent of
I nterest. --

(1) I'n general.--The Tax Court shall have
jurisdiction over any action brought by a taxpayer
who neets the requirenments referred to in section
7430(c)(4) (A (ii) to determ ne whet her the
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Secretary's failure to abate interest under this

section was an abuse of discretion, and may order

an abatenent, if such action is brought within 180

days after the date of the nmailing of the

Secretary's final determ nation not to abate such

i nterest.
In sum the Court is vested with jurisdiction to review the
Comm ssioner's denial of a taxpayer's request for abatenent of
interest if the taxpayer files a petition with the Court within
180 days after the date that the Conm ssioner nails to the
taxpayer a valid final determination not to abate interest. See

sec. 6404(g)(1); Rule 280(b)(1); Banat v. Conm ssioner, 109 T.C

92, 95 (1997).

Section 302(b) of TBOR 2, 110 Stat. 1458, provides that
section 6404(g) applies "to requests for abatenent after the date
of the enactnent of this Act." TBOR 2 was enacted on July 30,
1996.

The | egislative history underlying section 6404(g) is
contained in H Rept. 104-506, at 28 (1996), 1996-3 C. B. 49, 76,
whi ch states:

Present | aw

Federal courts generally do not have the
jurisdiction to reviewthe IRS s failure to abate
i nterest.

Reasons for change

The Conmittee believes that it is appropriate for
the Tax Court to have jurisdiction to review IRS s



failure to abate interest with respect to certain taxpayers.

Expl anati on of provision

The bill grants the Tax Court jurisdiction to
determ ne whether the IRS' s failure to abate interest
for an eligible taxpayer was an abuse of discretion.
The Tax Court may order an abatenent of interest. The
action nmust be brought within 180 days after the date
of mailing of the Secretary's final determ nation not
to abate interest. An eligible taxpayer nust neet the
net worth and size requirenents inposed with respect to
awards of attorney's fees. No inference is intended as
to whet her under present |aw any court has jurisdiction
toreview IRS s failure to abate interest

Ef fecti ve date

The provision applies to requests for abatenent
after the date of enactnent.

The Commi ssioner's authority to abate interest assessnents
attributable to errors and del ays by an officer or enpl oyee of
the RS originated with the enactnent of section 6404(e) under
the Tax Reform Act of 1986 (TRA 1986), Pub. L. 99-514, sec.
1563(a), 100 Stat. 2085, 2762. The Comm ssioner is authorized to
abate interest accruing with respect to deficiencies or paynents
for tax years beginning after Decenber 31, 1978. See TRA 1986,
sec. 1563(b), 100 Stat. 2762.

Respondent nmaintains that we |ack jurisdiction under section
6404(g) to review the rejection or denial of petitioners' request
for abatenent of interest for 1990 on the ground that
petitioners' original request for abatenment of interest was filed
and denied prior to July 31, 1996--before section 6404(g) went

into effect. Petitioners counter that the resubm ssion of their
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request for abatenment of interest to respondent on January 16,
1998, and denial or rejection on April 1, 1998, provides a basis
for petitioners to invoke the Court's jurisdiction pursuant to
section 6404(g), notw thstanding that their original request for
abat enent of interest was denied by respondent prior to July 31,
1996.

This case presents an issue concerning the Court's
jurisdiction under section 6404(g). Although we have not had the
opportunity to consider the specific question presented in this
case, we have anal yzed the inpact of the effective date of
section 6404(g) on the Court's jurisdiction under slightly
di fferent circunstances.

I n Banat v. Conmi ssioner, supra at 94-95, we held that the

t axpayer had properly invoked the Court's jurisdiction pursuant
to section 6404(g) wth respect to a request for abatenment of
interest filed with the Comm ssioner prior to the effective date
of section 6404(g) but denied by the Conmm ssioner after the

effective date of the provision. See Goettee v. Conm ssioner,

T.C. Meno. 1997-454. On the other hand, in Wite v.

Conmm ssioner, 109 T.C. 96, 99 (1997), we held that the Court

| acked jurisdiction pursuant to section 6404(g) to review the
Commi ssioner's denial of a request for abatenent of interest
where the request was filed and denied prior to the effective

date of section 6404(g). |In Wite v. Conm ssioner, supra at 99-
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100, we declined to consider the taxpayers' argunent that they
could resubmt their request for abatenment of interest after July
30, 1996, and thereby qualify to invoke the Court's jurisdiction
under section 6404(q).

In sum the Court has concluded that section 302(b) of TBOR
2, 110 Stat. 1458, which provides that section 6404(g) applies
"to requests for abatenent after the date of the enactnent of
this Act", limts the Court's jurisdiction to the review of the
deni al of requests for abatenent of interest where the deni al

occurs after July 30, 1996. See Wiite v. Comm SSioner, supra,;

Banat v. Commi SSi oner, supra.

Consistent with Wiite v. Conmi ssioner, supra, and Banat v.

Comm ssi oner, supra, the Court lacks jurisdiction to review

respondent’'s March 1996 deni al of petitioners' request for
abatenent of interest filed in Septenber 1995. Moreover, we
agree with respondent that petitioners' resubm ssion of their
request for abatenment of interest to respondent on January 16,
1998, which presented the same claimand ground for relief as
their prior subm ssions, does not provide a basis for the Court
to exercise jurisdiction over the petition filed herein.

Al t hough section 302(b) of TBOR 2 does not expressly address
whet her a taxpayer may invoke the Court's jurisdiction by
resubmtting a previously denied request for abatenent of

interest after the effective date of section 6404(g), we are not
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per suaded that Congress intended for section 6404(g) to confer
jurisdiction in these circunstances. Wre we to hold otherw se,
the effective date provision, like a limtations period, would
fail to performits purpose inasnuch as it could be defeated by
the sinple expedient of filing in succession duplicative clains.

Cf. Trohinovich v. Conm ssioner, 776 F.2d 873 (9th Cr. 1985);

Huettl v. United States, 675 F.2d 239 (9th Cr. 1982).

Consequently, we reject petitioners' contention that the

resubm ssion of their request for abatenent of interest and the
denial or rejection of their claimafter the effective date of
section 6404(g) provides a basis for the Court to exercise
jurisdiction in this case.

The record in this case indicates that sone of respondent's
agents nmay have given petitioners erroneous advice respecting
their right to file a petition for reviewwth the Court.
Assum ng for the sake of argunment that petitioners were
erroneously advised to file the petition herein, erroneous advice
does not provide a basis for the Court to exercise jurisdiction

over a matter not authorized by statute. See (Qdend' hal v.

Comm ssioner, 95 T.C. 617, 624 (1990); Kraft v. Conm ssioner,

T.C. Meno. 1997-476.
Respondent presents an alternative argunent that the Court
| acks jurisdiction on the ground that the April 1, 1998, letter

does not constitute a final determnation wthin the nmeani ng of
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section 6404(g)(1). In the April 1, 1998, letter, respondent
i ndicated that he was "rejecting"” petitioner's claimand that the
letter was not a "denial" and did not constitute a "notice of
final determnation letter”. Consistent with our holding that
the Court |acks jurisdiction over a claimfor abatenent of
interest that has been resubmtted to respondent after having
been filed by a taxpayer and denied by respondent prior to the
effective date of section 6404(g)(1l), we need not decide the
question of whether the April 1, 1998, letter constitutes a final
determ nation within the neaning of said provisions.

Consi stent with the precedi ng discussion, we shall grant
respondent's Mdtion to Dismss for Lack of Jurisdiction.

To reflect the foregoing,

An order will be entered

granting respondent's Mbotion

to Dism ss for Lack of Jurisdiction.




